IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

RUSSELL L. BROW, JR.,
Plaintiff

V. NO. 3:94CVv75-B-D

READWOOD, INC. d/b/a "Filer &
Stowel | Sal es Conpany," THE GREYLOCK
COVPANY, DOVE CORPORATI ON, STOWELL
| NDUSTRI ES, | NC., BETA MANUFACTURI NG
COVMPANY, INC., PAMCO, INC., and
CHARLES S. READ,

Def endant s

VEMORANDUM OPI NI ON

This matter cones before the court upon The G eyl ock Conpany's
motion to dismss. The court has duly considered the parties’
menor anda and exhibits and is ready to rule.

FACTS

On June 10, 1991, the plaintiff was enpl oyed by Hanki ns Lunber
Conpany in Grenada, Mssissippi. He was injured on that date as a
result of an industrial accident with a piece of sawm || machi nery,
in which his | eg was caught in an unguarded chain. The machinery
whi ch caused the plaintiff's injury was all egedly manufactured by
The Filer and Stowell Conpany, Inc. (hereinafter "Filer and
Stowel I ")?!, or one of its predecessors. The plaintiff sued Filer
and Stowell in 1993 and obtained a default judgnent in the anount

of $285, 000. 00.

! The court realizes that the nanme "Filer and Stowel | " may be
used in sonme capacity by nore than one conpany. However, for
purposes of this opinion, "Filer and Stowell" refers to the
defendant in the 1993 action, nanely The Filer and Stowel | Conpany,
I nc.



Filer and Stowell is or was a Wsconsin corporation owed by
the Read famly. Al of the corporate defendants in this action
are |likew se owed by the Reads. The plaintiff has filed this
action agai nst other Read fam |y businesses in an attenpt to either
establish liability against themfor the plaintiff's injuries, or
in the alternative, to collect the default judgnent obtained
against Filer and Stowel .

The G eylock Conpany (hereinafter "Geylock"), one of the
conpanies sued by the plaintiff, is a Wsconsin corporation
primarily engaged in the real estate business. Its principal place
of business is located in M| waukee, Wsconsin. In 1984, G eyl ock
purchased 100% of the outstanding shares of stock of Filer and
Stowel | for book val ue.

Greylock has filed a notion to dismss for |ack of personal
jurisdiction. The plaintiff, in asserting jurisdiction over
G eyl ock, does not contend that Geylock directly neets the
requi renents of long-arm jurisdiction under Mssissippi |aw
Rat her, the plaintiff asserts that G eyl ock exercised such dom ni on
and control over Filer and Stowell as to becone its alter ego. The
plaintiff asks that the court pierce the corporate veil and
attribute Filer and Stowel|'s contacts with M ssissippi to G eyl ock
for purposes of obtaining personal jurisdiction.

LAW
The plaintiff bears the burden of establishing jurisdiction

over a non-resident defendant. Thonmpson v. Chrysler Mtors Corp.

755 F. 2d 1162, 1165 (5th Gr. 1985); Brown v. Flowers Indus., Inc.,




688 F.2d 328, 332 (5th Cr. 1982), cert. denied 460 U. S. 1023, 75

L. Ed. 2d 496 (1983). When the court decides the defendant's
nmotion to dism ss without an evidentiary hearing, the plaintiff is
only required to present a prima facie case of personal
jurisdiction. Thonpson, 755 F.2d at 1165; Brown, 688 F.2d at 332.
The allegations of the plaintiff's conplaint, except as
controverted by the defendant's affidavits, nust be taken as true.
Thonpson, 755 F.2d at 1165; Brown, 688 F.2d at 332. In determ ning
the jurisdictional issue, the court may consider affidavits,
interrogatories, depositions, oral testinony, or any conbi nati on of
the recogni zed net hods of discovery. Thonpson, 755 F.2d at 1165.

"A basic prem se of corporate law, both in M ssissippi and
t hroughout the nation, is that a corporation possesses a separate
identity from its sharehol ders, whether such shareholders are

i ndi viduals or corporations.” North Am Plastics, Inc. v. Inland

Shoe Mg. Co., 592 F. Supp. 875, 877 (N.D. Mss. 1984). The

corporation should retainits distinct identity, even though all or
a mpjority of its stock is held by a single individual or

corporation. Johnson & Higgins v. Comm ssioner of Ins., 321 So. 2d

281, 284-285 (Mss. 1975). Li kew se, the nere fact that a
corporation is a "famly" or "closed" corporation should not
operate to dissolve the corporate identity. [1d. The M ssissipp

Suprenme Court has long held a commtnent to the |l egal integrity of
the corporate entity, and the associated |imted liability of its

shar ehol ders. Gray v. Edgewater Landing, Inc., 541 So. 2d 1044,

1047 (M ss. 1989).



M ssi ssippi follows the general rule of |aw that the distinct
corporate identity will be maintained unless to do so woul d subvert

the ends of justice. Johnson & Higgins, 321 So. 2d at 284.

Piercing the corporate veil is reserved for factual circunstances
which are clearly extraordinary. Gay, 541 So. 2d at 1046. The
doctrine of piercing the corporate veil should be applied with

great caution, and not precipitately. T.C L., Inc. v. Lacoste, 431

So. 2d 918, 922 (M ss. 1983), overruled on other grounds by C & C

Trucking Co. v. Smth, 612 So. 2d 1092 (M ss. 1992). It should not

be applied where those in control have intentionally adopted the
corporate formto secure its advantages, unless the corporation
exists to perpetrate a fraud, or is nerely an instrunentality or

agent of the majority shareholder(s). T.C L., Inc., 431 So. 2d at

922: Johnson & Higgins, 321 So. 2d at 285.

In North Anerican Plastics, Inc., supra, this court previously

confronted the quandary posed by the required |i beral construction
of the plaintiff's pleadings in a notion to dismss and the strict
requi renent of extraordinary circunstances necessary to pierce the

corporate veil. The court notes, as it did in North Anerican

Plastics, Inc., that jurisdiction is unquestionably proper in the

home state of the defendant. As stated in this court's earlier
opi ni on:

If this court were to lightly pierce the corporate veil
so as to acquire long-arm jurisdiction, a prolonged
factual inquiry may nerely resolve that jurisdiction is
i nproper, thus necessitating another factual inquiry as
to the nerits in the defendant's hone court. Thus, this
court holds that, absent a sufficient allegation of
particul arized facts, judicial econony requires that the
corporate veil should not be prelimnarily pierced for
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long-arm jurisdiction on the nere unsubstantiated
al l egations in the pleadings.

North Am Plastics, Inc., 592 F. Supp. at 879.

Whether or not to pierce the corporate veil is a factua
determ nation that nmust be nade on a case by case basis. Wile
there is no precise formula, the following ten factors adopted from

Fish v. East, 114 F.2d 177, 191 (10th Cr. 1940) should be

considered in making such a determ nati on:

(1) The parent corporation owns all or a majority of the
capital stock of the subsidiary. (2) The parent and
subsidiary corporations have common directors or
of ficers. (3) The parent corporation finances the
subsidiary. (4) The parent corporation subscribes to all

the capital stock of the subsidiary or otherw se causes
its incorporation. (5) The subsidiary has grossly
i nadequate capital. (6) The parent corporation pays the
sal aries or expenses or |osses of the subsidiary. (7)
The subsidiary has substantially no busi ness except with
t he parent corporation or no assets except those conveyed
to it by the parent corporation. (8) In the papers of
the parent corporation and in the statenments of its
officers, "the subsidiary" is referred to as such or as
a department or division. (9) The directors or
executives of the subsidiary do not act independently in
the interest of the subsidiary but take direction from
the parent corporation. (10) The fornmal | ega

requi renents of the subsidiary as a separate and
i ndependent corporation are not observed.

North Am Plastics, Inc., 592 F. Supp. at 879; Johnson v. Wrnaco,

Inc., 426 F. Supp. 44, 49 (S.D. Mss. 1976).

The plaintiff has presented evidence that G eyl ock owns al |l of
the Filer and Stowell stock, and that both corporations share
common officers and directors. However, commonality of ownership

or of officers and directors, absent nore, is insufficient to

pierce the corporate veil. North Am Plastics, Inc., 592 F. Supp.
at 879; Murdock Acceptance Corp. v. Adcox, 138 So. 2d 890, 895




(Mss. 1962). The plaintiff has presented very little evidence to
support any of the other factors. As to the parent corporation
financing the subsidiary, Geylock admts to having nade four | oans
to Filer and Stowell during the period of 1985-1986. G eyl ock
never received any paynent of principal or interest on the |oans,
despite Filer and Stowel|l selling its assets to pay off its debts.
The fact that Geylock |oaned noney to Filer and Stowel|l w thout
receiving any return paynents coul d be consi dered evi dence of sone
degree of financing by Geylock. No other factors are supported by
t he evi dence. The plaintiff asserts that corporate formalities
were not observed, but the evidence reflects otherw se. Wi | e
Filer and Stowell may not have net every formality, there is no
evidence which would warrant a finding that the formal |egal
requi renents of a separate and independent corporation were not
obser ved.

In sum the plaintiff, who bears the burden of proof, has not
presented a prinma facie case of personal jurisdiction. The
evidence offered is insufficient to support the plaintiff's
all egation that G eylock exercised such control over Filer and
Stowell that the separate nature of the corporation ceased to
exist. Accordingly, the court finds that there is no justification
for piercing the corporate veil, and that in personamjurisdiction
over Greyl ock does not exist.

In responding to Geylock's notion to dismss, the plaintiff
further asserts that the notion nmay be premature, in that the

plaintiff has not been allowed to conduct discovery on the issues



of alter ego and piercing the corporate veil. However, the
plaintiff is mstaken in his assertion. The concepts of alter ego
and piercing the corporate veil pertain to personal jurisdiction,
and are the only manner in which the plaintiff has attenpted to
assert jurisdiction over Geylock. The plaintiff has been given
adequate time to conduct discovery on the issue of personal
jurisdiction. Therefore, the court finds that the plaintiff's
nmotion for a continuance in which to conduct discovery on the
issues of alter ego and piercing the corporate veil is wthout
merit.
CONCLUSI ON

For the aforementioned reasons, the court finds that in
personamj urisdi ction over The G eyl ock Conpany does not exist, and
therefore The G eylock Conpany's notion to dismss should be
granted. Furthernore, the court finds that the plaintiff's notion
for a continuance in which to conduct further discovery on the
issues of alter ego and piercing the corporate veil is wthout
merit and shoul d be deni ed.

An order will issue accordingly.

TH'S, the day of January, 1996.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



